INTRODUCTION
When an employee 1 sexually harasses a fellow employee away from the workplace or outside work hours, such as at a bar or a private party, difficult questions arise as to whether the employer should be held vicariously liable. Conversely, difficult questions arise as to the extent to which an employer might legitimately seek to supervise or regulate the conduct of its employees outside of work.
This article traces the key decisions that have considered this issue of sexual harassment away from the workplace or outside normal work hours (for convenience, I have referred to such conduct as 'off-duty sexual harassment').
As the discussion in Part Two illustrates, the leading decisions in the Australian federal jurisdiction considering the scope of vicarious liability for off-duty sexual harassment have taken a consistently broad approach to the requisite nexus with the employment. This culminated in the watershed decision of the Federal Magistrates Court last year in Lee v Smith, 2 where an employer was held vicariously liable when an employee raped a fellow employee at a private residence following a social dinner party.
Whilst the issue is yet to receive much attention in the States and Territories, consideration is given to the similarities and differences between the relevant statutory provisions in each of the State, Territory and federal jurisdictions. Consideration is also given to the approach taken in the United Kingdom, where the relevant statutory test is similar to that of several of the Australian States. In comparing each of the different statutory provisions, this article submits that the federal jurisdiction is likely to provide a more attractive avenue for applicants, at least in relation to the test for vicarious liability. It is noted that the relevant vicarious liability provisions also relate to agents, as well as employees. I have chosen, however, to focus on the employer/employee relationship for the purposes of this article. In Australia, the leading authority on this point is the decision of the Full Federal Court in South Pacific Resort Hotels Pty Ltd v Trainor. 11 The facts and reasoning in Trainor are discussed in greater detail below. Suffice to note here, however, that Kiefel J applied the reasoning in both Robichaud and Tower Boot to support her conclusion that tort principles of common law were not appropriate to the issue of vicarious liability for sexual harassment under s 106(1) of the Sex Discrimination Act 1984 (Cth) ('SDA'). 12 The joint judgment of Black CJ and Tamberlin J adopted a similar approach, concluding that cases decided under common law principles 'can have, at best, only limited value in the quite different context of the SDA.' 13 However, accepting that tort principles are not appropriate, this nevertheless leads one to ask what is the scope of vicarious liability for off-duty sexual harassment? And to what extent is a nexus with the workplace required? As the following discussion illustrates, this question has been answered broadly in the Australian federal jurisdiction.
PART TWO: FEDERAL JURISDICTION
Section 106 of the SDA Under the SDA, vicarious liability arises by operation of s 106(1), which provides:
Vicarious liability etc (1)
Subject to subsection (2), where an employee or agent of a person does, in connection with the employment of the employee or with the duties of the agent as an agent: (a) an act that would, if it were done by the person, be unlawful under Division 1 or 2 of Part II (whether or not the act done by the employee or agent is unlawful under Division 1 or 2 of Part II); or _____________________________________________________________________________________ 7 Ibid 92.
8
[1997] 2 All ER 406 ('Tower Boot'). 9 Ibid 415 (Waite LJ, Potter LJ agreeing). 10 Ibid.
11 (2005) 144 FCR 402 ('Trainor').
12
Ibid 414-5 [64]- [70] . 13 Ibid 410 [42] .
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Division 3 of Part II (referred to in paragraph (b) above) is the relevant Division of the SDA that makes sexual harassment unlawful. So, for present purposes, the effect of s 106(1) is to make an employer prima facie vicariously liable for sexual harassment committed by an employee where that harassment occurs 'in connection with the employment of the employee'. For convenience, I have referred to this as the 'nexus requirement' of vicarious liability Of course, this is not the end of the matter. Section 106(2) of the SDA goes on to provide an 'all reasonable steps' defence to employers. It states that sub-s (1) does not apply:
...if it is established that the person took all reasonable steps to prevent the employee or agent from doing acts of the kind referred to in [paragraph (1)].
Whilst outside the scope of this article, it is also relevant to note that s 105 of the SDA makes it unlawful for a person to instruct, induce, air or permit another person to do an act that constitutes sex discrimination under the SDA (which by implication may also include an act of sexual harassment 14 ). This article also does not address other types of claims that may be available to victims of off-duty sexual harassment, such as in contract, tort or criminal law.
The nexus requirement in the context of off-duty sexual harassment
Where sexual harassment occurs in the workplace, establishing that the conduct was 'in connection with the employment' for the purposes of s 106(1) is generally straightforward. 15 However, in the context of off-duty sexual harassment, the situation is more complex. The following section outlines the three leading decisions in the federal jurisdiction to have considered this issue.
Leslie v Graham
The first Australian decision to squarely consider the scope of s 106(1) outside the normal work context was the decision of the Federal Court in Leslie v Graham. 16 The applicant in that case shared a two bedroom serviced apartment with a fellow employee, Lincoln Graham, whilst attending a regional conference. In the early hours of the morning following a social event held as part of the conference, Mr Graham returned to the apartment drunk and sexually harassed the applicant.
Justice Branson, who decided the case, held that Mr Graham's conduct constituted sexual harassment by one employee against a fellow employee for the purposes of s 28B(2) of the SDA, 17 notwithstanding that the harassment had occurred away from their normal workplace. Her Honour also held the employer (Roger Graham & Associates) vicariously liable for his conduct.
The relevant passage from her Honour's judgment 18 essentially deals with the issues of s 28B(2) and vicarious liability together. 19 Her Honour noted that at the time of the incident, the applicant and Mr Graham were in a 'continuing relationship' as fellow employees. They were also sharing the apartment 'in the course of their common employment' and the accommodation had been provided to them by their employer for the purposes of attending a work-related conference. As such, her Honour held that: 'It could not, in my view, be suggested that their common employment was unrelated, or merely incidental, to the ... incident.' 20
South Pacific Resort Hotels Pty Ltd v Trainor
The next federal case of significance is the 2005 decision of the Full Federal Court in Trainor. 21 The applicant in that case was employed by the respondent in its hotel on Norfolk Island. The hotel made optional accommodation available for staff in a separate building which formed part of the hotel complex. The applicant stayed in this accommodation, with her room being adjacent to the room of a fellow employee, Mr Anderson.
The applicant made two allegations of sexual harassment against Mr Anderson. Both incidents occurred in the early hours of the morning in the applicant's room, with one of the incidents occurring after a staff function.
The Full Court accepted that the harassment on each occasion had occurred 'in connection with' Mr Anderson's employment, notwithstanding that it had occurred whilst both he and the applicant were 'off-duty' and were not performing any function in relation to their employment. In the joint judgment of Black CJ and Tamberlin J, their Honours emphasised that the expression 'in connection with the employment' in s 106(1) was 'a broad one of practical application'. 22 Their Honours also applied the decision in Leslie, noting that the facts in Trainor suggested an even closer link to the employment. Pursuant to the employer's policies, visitors were not allowed in the staff accommodation. It was therefore only by reason of their common employment that both Mr Anderson and the applicant happened to be there. 23 Justice Kiefel delivered a separate judgment, in which she agreed with the majority but added some further comments in relation to vicarious liability. Like the majority, Kiefel J emphasised the beneficial objects of the SDA, including the object described in s 3(c) of the SDA 'to eliminate, so far as is possible, discrimination involving sexual harassment in the workplace'. 24 Against this backdrop, her Honour held the meaning of the expression 'in connection with the employment' in s 106(1) required a broad construction. Her Honour also emphasised that common law principles of vicarious liability derived from tort law were not appropriate in the context of applying the SDA. 25 In relation to the particular facts of the case, her Honour noted that the conduct occurred 'between two employees in accommodation provided by the employer as an incident of employment'. 26 Furthermore, the employees' rooms were 'in close proximity to each other and they were accessible' 27 and the circumstances created by the employer had allowed the incident to occur in the early hours of the morning. 28 Finally, her Honour noted that the second incident had occurred following a staff function at which Mr Anderson had consumed alcohol. 29 For all of these reasons, her Honour accepted that Mr Anderson's conduct on each occasion has occurred in connection with his employment. 30
Lee v Smith
The third federal case of significance is the 2007 decision of the Federal Magistrates Court in Lee. 31 This decision represents the most far-reaching application of the nexus requirement in s 106(1) and is unique in respect of both the nature of the particular sexual harassment (rape) and the context in which the sexual harassment occurred (at a private residence following a dinner party). 32 The applicant in Lee was employed by the Commonwealth Department of Defence ('the Department') in an administrative position in Cairns. Her claim of sexual harassment involved three aspects (all of which were accepted): • Pornography in the workplace generally. 33 • A fellow employee, Mr Smith, sexually harassing her during a computer training course provided by the Department, and in the weeks thereafter leading up to the rape. 34 For example, on one occasion Mr Smith wrote a succession of notes to the applicant saying that he had a hole in his jeans, was not wearing any underwear and could touch his penis through the hole. He then exposed his penis through the hole in his jeans. 35 
•
Mr Smith subsequently raping the applicant at a private residence on the morning of 3 March 2001.
The rape
In relation to the rape, the evidence of the applicant (which Connolly FM accepted 36 ) was as follows:
• On 2 March 2001, the applicant accepted an invitation from a fellow employee, Ms O'Shannessy, to attend after-work drinks with some other employees. However, when the applicant arrived, she learned that the drinks had moved to Ms O'Shannessy's house. She then travelled with Mr Smith to the house.
•
When the applicant arrived, the only persons present were Ms O'Shannessy and her fiancé Mr Storey (who was also an employee of the Department), as well as Mr Smith. They drank wine together, which was the applicant's first time drinking red wine.
• Several hours later, the applicant suddenly realised how intoxicated she was when she went to the toilet and needed help re-dressing herself. Shortly afterwards, she passed out on the couch.
The applicant awoke the following morning to find that she was being sexually penetrated by Mr Smith. 37 
Vicarious liability for the rape
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...was an extension or continuation of his pattern of behaviour that had started and continued to develop in the workplace he shared with the Applicant. The nexus with the workplace was not broken. 39 His Honour also noted a number of other relevant factors to illustrate that the rape was connected to the employment, including the fact that the Applicant was invited to attend after-work drinks by a fellow employee at the behest of Mr Smith. Further, his Honour held that the rape was the culmination of a series of sexual harassments by Mr Smith in the workplace and there was no doubt that the incident adversely affected the working environment. 40 Moreover, in relation to the involvement of Mr Storey and Ms O'Shannessy, his Honour held that the rape would not have occurred but for their 'collusion', and that:
The Applicant's attendance was clearly because of the original after-work drinks invitation and it was likely that the invitation was provided in that form to ensure the Applicant's attendance. 41 His Honour also held that the applicant had been given no relevant training in sexual harassment. Such training, his Honour held, may have prevented matters from escalating to the point of the rape by assisting the applicant to report the earlier pornography and sexual harassment within the workplace. 42
Overview of the federal authorities
As the above discussion highlights, the federal authorities have adopted a consistently broad approach to the nexus requirement under s 106(1). 43 This has been on the basis that such an approach reflects the broad language Parliament has used in that section and is an approach that best advances the beneficial objects of the SDA.
In particular, the federal authorities have not confined the scope of s 106(1) to conduct occurring whilst employees are 'on-duty' or on work premises. As the decision in Lee highlights most clearly, provided that the off-duty sexual harassment can be seen as an extension or culmination of events occurring within the workplace, the nexus requirement under s 106(1) will be met. The decision in Lee is certainly the most far-reaching application of s 106(1) to date. Whilst the circumstances immediately surrounding the sexual harassment in both Leslie and Trainor had a relatively close connection with the working context, the circumstances in Lee were significantly less so. However, as the reasoning in Lee demonstrates, it is necessary to have regard to more than simply the immediate circumstances of the sexual harassment in determining whether it occurred in connection with the employment.
The extent to which events within the immediate work context put in train key events, or allowed events to escalate, are also relevant, perhaps critical, in considering the requisite connection between the harassment and the employment. This is particularly so in cases such as Lee, where the applicant was ill-equipped through lack of training and a poor workplace culture in relation to sexual harassment matters, and where there was a persistent pattern of sexual harassment within the workplace. As the Court found, these factors had a significant role in contributing to the escalation of events.
PART THREE: STATE AND TERRITORY JURISDICTIONS
With the exception of the recent interlocutory decision of the Victorian Civil and 44 (discussed below), the issue of vicarious liability for off-duty sexual harassment is yet to be squarely considered by any of the State or Territory courts or tribunals. 45 Rather, decisions dealing with vicarious liability have, to date, tended to turn mostly on the second limb of vicarious liability for sexual harassment -whether the employer had taken reasonable preventative steps.
It therefore remains to be seen how far the State and Territory courts and tribunals will extend the nexus requirement in cases of off-duty sexual harassment. In difficult cases, the wording of the relevant statutory provisions may prove decisive. As the following discussion illustrates, these provisions contain subtle, but potentially significant, variations. 
Western Australia and Northern Territory
The relevant provisions in Western Australia and the Northern Territory dealing with the nexus requirement for vicarious liability are similar to s 106(1) of the SDA, using the expression 'in connection with' work/employment. 46 One might therefore expect a similar approach to be taken in respect of this expression as has been taken in the federal jurisdiction discussed above.
Tasmania
In Tasmania, the statutory scheme is slightly different, although it would also appear to turn on whether the harassment occurred 'in connection with' employment. Under the Anti-Discrimination Act 1998 (Tas), s 104(1) and (2) impose a number of obligations on an employer in relation to ensuring compliance with the Act by its employees. It obliges employers to make their employees aware of what conduct is prohibited under the Act and to take reasonable steps to ensure that employees do not engage in prohibited conduct. If an employee engages in prohibited conduct, s 104(3) makes the employer liable if it has failed to comply with the obligations imposed under sub-ss (1) and (2). On its face, the scope of an employer's vicarious liability under s 104 is potentially very broad. However, that scope would appear to be limited by s 22, which limits the operation of the Act generally to 'discrimination or prohibited conduct ... by or against a person engaged in, or undertaking any, activity in connection with... [inter alia] employment.' (emphasis added) Thus, whilst the issue of vicarious liability for sexual harassment is yet to receive any real attention in the Tasmanian courts and tribunals, it would appear that the relevant nexus requirement is confined to conduct 'in connection with' employment. Again, therefore, one might expect a similar approach to the broad approach taken in the federal jurisdiction.
Queensland, Victoria and South Australia
In Queensland, Victoria and South Australia, the relevant statutory provisions use the expression 'in the course of' work/employment, 47 rather than 'in connection with' employment.
The question of whether (or the extent to which) the phrase 'in the course of' is narrower than 'in connection with' is likely to remain contentious. In the federal decisions to date, the authorities have yet to reach a firm view. On the one hand, the joint judgment of Black CJ and Tamberlin J in Trainor noted in passing that the expression 'in connection with the employment':
...would seem, on its face, to be somewhat wider than the familiar expression 'in the course of' used with reference to employment in cases about vicarious liability at common law or in the distinctive context of workers compensation statutes. 48 In McAlister v SEQ Aboriginal Corporation, 49 Rimmer FM also considered that the expression 'in connection with' in s 106 (1) By contrast, Kiefel J in Trainor appeared to regard this variance in expression as insignificant, at least insofar as not affecting her conclusion that tort principles of vicarious liability did not apply to the SDA. Her Honour referred to a number of overseas authorities where the relevant statutory context spoke of acts occurring 'in the course of' employment and then observed:
There the words under consideration (in the course of employment) might be thought to suggest a closer analogy to tort law than those of the SDA (in connection with the employment), but I do not think anything turns upon the difference in language. The provisions are directed to the same purposes and should be construed accordingly. There seems no reason to regard them as stating a different requirement in relation to the conduct. 51 As her Honour intimates, an argument could certainly be made that, notwithstanding the narrower choice of language, a broad approach to the expression 'in the course of' may nevertheless be appropriate in order to promote the beneficial objects of such legislation. As discussed below, there is some UK authority to support such an approach.
At the State level, this issue arose for consideration in the recent VCAT decision of A v K Ltd. 52 As noted earlier, this appears to be the first decision at the State or Territory level to squarely consider the application of the nexus requirement in the context of off-duty sexual harassment.
A v K Ltd
The decision of VCAT in A v K Ltd indicates that, at least in Victoria, the narrower statutory language of 'in the course of' may prove significant in the application of the nexus requirement. The facts of the case involved two allegations of sexual harassment against the applicant's workplace supervisor, 'Z'. The first incident occurred at and subsequent to a birthday party held at a public hotel. The party was attended by employees and non-employees of the applicant's employer, K Ltd ('the employer'). The applicant alleged that, during the evening, Z made a number of sexually inappropriate remarks and telephone calls, as well sending a number of sexually inappropriate text messages.
The court summarily dismissed the applicant's allegations regarding the first incident on the basis that the events had not occurred 'in the course of' the applicant and Z's common employment. The applicant had argued that it was by reason of Z's workplace superiority that he had felt intimidated and therefore partially acquiesced in Z's conduct. In addition, the applicant noted that the events had arisen out of a social gathering of work colleagues, several of the inappropriate comments arose out of work-related conversations, the text messages were sent from Z's work mobile phone and the incident would not have occurred but for their common employment.
However, the Tribunal held that the nexus between the incidents and A's employment was only 'slight'. 53 It observed: Ibid [135] : 'I accept the words "in connection with" should be given a more expansive meaning than that given to words such as "in the course of" or "in the scope of".' 
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Volume 36 ____________________________________________________________________________________ The conduct did not occur in the work place, or in the ordinary or overtime hours of work, the function was a private one and it was not authorised by the company. 54 The Tribunal then noted that the Victorian Parliament had not chosen the phrase 'in connection with', as used in the SDA, so it was inappropriate to apply cases concerning the scope of that phrase when applying the Victorian Act. 55 Crucially, the Tribunal's application of the phrase 'in the course of' displayed a significantly more narrow approach than that taken in the federal jurisdiction, as the following passage illustrates:
...the conduct complained of must not merely be between two people who happen to have a common employer, but must be in the capacity of employee. The harassment must take place within the scope of the common employment rather than in circumstances where common employment is a mere incidental factor. 56 The second incident alleged by the applicant occurred following a social function sponsored by the employer. Both the applicant and Z were required to attend the function and the employer had paid for the applicant's accommodation at a particular hotel. After the function, a group of employees (including the applicant and Z) moved to a nearby bar, where the drinks were paid for by the employer. The applicant alleged that his next recollection was awaking in the early hours of the morning in his hotel room being sexually harassed by Z.
In relation to the second incident, the Tribunal declined to summarily dismiss the claim on the basis that the facts were heavily disputed and 'it would be inappropriate to dispense with a consideration of the complainant's evidence at this stage.' 57 Accordingly, the Tribunal held that the allegations surrounding the second incident should proceed to hearing. 58 ...as I construe s 53(1) once it was established that the misconduct occurred in the workplace environment and the offender was ostensibly at the time acting in the discharge of responsibilities as agent for his principal, what he did was deemed to be done by his principal, unless the conduct was unauthorised by the principal either expressly or by implication. 60 However, the requirement that the impugned act be committed by the person 'as the employee' would appear to import a similar nexus requirement to the 'in the course of employment' threshold. My comments below (and above) about this expression being, on its face, narrower than 'in connection with' but nevertheless capable of a broad construction would again apply.
New South Wales
Australian Capital Territory (ACT)
The position in the ACT regarding vicarious liability is unclear. The now repealed s 108I(3) of the Discrimination Act 1991 (ACT) ('Discrimination Act') had previously made an employer vicariously liable for acts committed by an employee 'within the scope of his or her actual or apparent authority'. That section had appeared in Part 8 of the Act, which predominantly contained the complaints-handling machinery provisions of the Act although also contained several 'miscellaneous' provisions, of which s 108I was one.
The Discrimination Act was then amended by the Human Rights Commission Legislation Amendment Act 2005 (ACT) as part of a raft of legislative reforms to create the new ACT Human Rights Commission and, amongst other things, confer on it the complaints-handling function previously exercised by the Discrimination Commissioner. In the process, the former Part 8 of the Discrimination Act was substituted with a new (much shorter) Part 8, which essentially deleted the complaintshandling machinery provisions and only retained the 'miscellaneous' provisions. Curiously, however, s 108I was left out. Furthermore, no alternate provision dealing with vicarious liability was inserted into either the Discrimination Act or the Human Rights Act 2004 (ACT) (or anywhere else). To add to the confusion, the explanatory memoranda and parliamentary debates in respect of the relevant amending legislation do not explain, justify or even refer to the scrapping of vicarious liability. This raises a question as to whether the scrapping was actually intended. 61 If so, one might reasonably ask, why?
As far as I am aware, the ACT courts and tribunals have yet to consider the issue of vicarious liability under the Discrimination Act since the relevant amendments. Indeed, of the handful of decisions to have considered the issue under the former legislation, aside from briefly acknowledging that employers may be vicariously liable for sexual harassment between fellow employees, the decisions provided little guidance on the requisite nexus with the employment. 62 Nevertheless, notwithstanding the absence of vicarious liability provisions in the Discrimination Act, this does not necessarily preclude the possibility of an employer being found personally liable for sexual harassment engaged in by one of its employees. In M v R Pty Limited, 63 for example, the NSW Equal Opportunity Tribunal held that an employer could be personally liable for discrimination (in that case, discrimination in the form of sexual harassment) where it has contributed to a hostile work environment 
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Volume 36 ____________________________________________________________________________________ in which the harassment occurred. It noted four examples of where an employer might be held personally liable for such conduct: 64 • where the discriminatory act or conduct is personally performed by the employer; • where, in the case of an incorporated entity, the discriminatory act or conduct is performed by a 'senior official' who represents the 'mind or will' of the entity; • where the discriminatory act or conduct is that of a person who has the function of setting the terms or conditions of the aggrieved employee; • where the discriminatory act or conduct is engaged in by an employee not falling into the above categories, but whose conduct is known to persons in the above categories and 'by active condonation or inactivity, no prompt or adequate steps are taken by or on behalf of those in any of the first three categories to rectify the adverse work conditions.' It is also worth noting that s 73 of the Discrimination Act makes a person personally liable if he or she 'aids, abets, counsels or procures someone else' to engage in an act of sexual harassment.
Alternatively, even outside the operation of the Discrimination Act, vicarious liability might potentially be found under the application of common law principles in a tort-based claim relating to the alleged sexual harassment. 65 Or, an employer that fails to take reasonable steps to prevent sexual harassment might potentially be held liable in contract for breach of an implied term to provide a workplace free from sexual harassment. 66
Additional difficulties in some of the States and Territories
Aside from a narrower statutory test in respect of the nexus requirement, the relevant legislative provisions in some of the States and Territories also impose additional difficulties to a prospective applicant in establishing vicarious liability. 
New South Wales
In NSW, in addition to an 'all reasonable steps' defence, 67 an employer may also avoid liability if it can establish that it 'did not, either before or after the doing of the act, authorise the agent or employee, either expressly or by implication, to do the act.' 68 (emphasis added) Indeed, in Shellharbour, Studdart J made it quite plain that his Honour considered that s 53(1) provides a more favourable defence for employers than compared with s 106 (2) It has been held that s 91(2) creates an onus on the part of the applicant to prove that the employer actually instructed, authorised or connived at the harassment. 70 In effect, this creates a presumption against vicarious liability which the applicant must discharge. 
Queensland, Tasmania and Victoria
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Volume 36 ____________________________________________________________________________________ establish that it took 'reasonable steps' 73 , or in Victoria 'reasonable precautions', 74 to avoid vicarious liability. 75 'Reasonable steps' would appear to impose a lower threshold than 'all reasonable steps'. The former arguably requires proof of only two or more reasonable steps that were taken. The latter, by contrast, arguably permits a court to identify a reasonable step that was not taken and the defence fails, irrespective of how many other reasonable steps were in fact taken. For example, in the recent Victorian decision of Walgama v Toyota Motor Corporation Australia Ltd (Anti-Discrimination), 76 in referring to the 'reasonable precautions' defence the Victorian Civil and Administrative Tribunal observed:
The criterion of what is 'reasonable' is not very high or very exacting. ... Management cannot be expected to supervise every word that comes out of the mouth of a worker. 77 This might be contrasted with the comments of Connolly FM in Lee that:
I also agree with the submissions of the Applicant's counsel that the s 106(2) defence should be assessed rigorously with respect to the obligation to take 'all reasonable steps'. 78 Similarly, in Caton v Richmond Club Limited, 79 the NSW Administrative Decisions Tribunal noted (in relation to the 'all reasonable steps' defence):
The wording of s 53(3) is plain enough, the taking of reasonable steps is not enough, employers must take all reasonable steps to avoid liability. 80 As the above passages indicate, respondents are likely to find greater comfort in having to prove only that they took reasonable steps, compared with all reasonable steps. However, the operation of the 'reasonable steps' defence in Tasmania is not clear. Section 104(1)(c) imposes an obligation on employers to 'ensure' that its employees do not engage in 'such conduct', yet it is not clear whether the expression 'such conduct' is referable to preceding sub-paragraph (a) or (b) -ie, 'conduct to which this Act relates' or conduct of a kind to which an order under s 82 relates. If (a), it could be argued that an employer may be held vicariously liable even if it has taken 'reasonable steps', on the basis that it has not 'ensured' that its employees have not engaged in prohibited conduct which is suggestive of a stricter test. The imposition of vicarious liability under s 104(2) is contingent upon failure to comply with the section as a whole, not simply a failure to take reasonable steps. Conclusion: federal jurisdiction is more attractive to applicants For the above reasons, the federal jurisdiction would appear to provide a more attractive avenue to applicants in respect of off-duty sexual harassment, at least in relation to the question of vicarious liability.
First, the federal jurisdiction has developed a relatively uniform and well-settled body of law confirming the need to adopt a broad approach. Second, several of the States and Territories impose a narrower statutory test for the nexus requirement. Finally, additional difficulties are imposed under the legislation in several of the States and Territories, by either:
• imposing an additional onus on the applicant (South Australia), • making available an additional line of defence to the respondent (New South Wales); or • establishing a less onerous defence for the respondent to avoid liability (Queensland, Tasmania and Victoria). Of course, the above advantages relate only to the legal test for vicarious liability. An applicant would need to weigh up all competing procedural and substantive differences between the two competing jurisdictions in considering where to commence his or her claim. 81 Furthermore, notwithstanding the advantages to applicants created by the language of the SDA in relation to vicarious liability, this article submits that such differences in statutory language do not necessarily preclude the State and Territory courts and tribunals from also taking a broad approach to the nexus requirement under their respective legislation. As discussed below, there is some UK authority to support such an approach being taken, notwithstanding a narrower statutory test.
PART FOUR: UNITED KINGDOM
In the UK, vicarious liability for sexual harassment turns on whether the harassment occurs 'in the course of' the harasser's employment. 82 Given that this same statutory test also applies in Victoria, Queensland and South Australia (and in New South Wales the statutory test is arguably to the same effect), it is relevant to consider how the UK courts have considered the scope of that expression in the context of off-duty sexual harassment. As the following discussion illustrates, the UK courts have essentially divided between a broad approach (consistent with the Australian federal authorities) and a narrow approach.
The broad approach
The leading UK decision under the broad approach is the decision of the Employment Appeal Tribunal in Chief Constable of Lincolnshire Police v Stubbs. 83 In Stubbs, the applicant was a police officer who was sexually harassed by a fellow officer on two [1999] ICR 547 ('Stubbs').
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Volume 36 ____________________________________________________________________________________ separate occasions at local pubs. The first was during after-work drinks and the second was during a farewell event for a fellow officer. The Tribunal at first instance accepted that both events occurred 'in the course of employment', holding that that expression should be construed broadly. In relation to the first incident, the Tribunal held:
Attending a public house for relaxation immediately after the end of the working day is, in our view, merely an extension of employment. 84 Likewise, in relation to the second incident, the Tribunal held:
Neither [the applicant nor the officer who harassed her] would have been at the party [at the pub] but for their connection with the regional crime squad. The party was an extension of work and the workplace. 85 And further (speaking of both incidents):
In our judgment, these incidents were connected to work and the workplace. They would not have happened but for the applicant's work. Work related social functions are an extension of employment and we can see no reason to restrict the course of employment to purely what goes on in the workplace. 86 On appeal to the Employment Appeal Tribunal, Morison J, who delivered the judgment on behalf of the Tribunal, agreed with the reasoning at first instance. His Honour added that it would have been different 'had the discriminatory acts occurred during a chance meeting ... at a supermarket, for example.' 87 However, his Honour held that when there is a social gathering of work colleagues 'it is entirely appropriate for the tribunal to consider whether or not the circumstances show that what was occurring was an extension of their employment.' 88 His Honour added that the question of whether the person is on duty, and whether the conduct occurred on the employer's premises, are not determinative of the issue. These are, his Honour held, 'but two of the factors which will need to be considered'. 89 The decision in Stubbs has been applied by the Australian courts in Trainor 90 and Lee. 91 It was also subsequently applied by the UK Employment Appeal Tribunal in Livesey v Parker Merchanting Ltd. 92 In that case, the applicant was subjected to mild sexual taunts in the workplace by a more senior employee, Mr Newton, as well as further mild acts of sexual harassment during the office Christmas party. At the end of the party, both the applicant and Mr Newton received a lift home in the same car. During that journey, Mr Newton committed much more serious acts of sexual harassment against the applicant.
At first instance, the Tribunal held that the sexual taunts in the workplace and the harassment at the Christmas party were acts occurring in the course of Mr Newton's employment. However, it distinguished this finding from the acts that occurred in the car on the way home from the party. On appeal, the Employment Appeal Tribunal _____________________________________________________________________________________ 84 Ibid 559, quoting paragraph 36 of the decision at first instance. 85 Ibid, quoting paragraph 44 of the decision at first instance. 86 Ibid 560, quoting paragraph 99 of the decision at first instance. 87 Ibid 558 (Morison J). 88 Ibid. disagreed with this delineation. It applied Stubbs and held that the acts in the car were a culmination of a continuous course of conduct by Mr Newton and therefore should have been treated as acts committed 'in the course of' his employment. 93 The narrow approach In contrast to the above two decisions, a narrower approach was taken in Waters v Commissioner of Police of the Metropolis. 94 In Waters, the applicant was a police officer who resided in accommodation provided by the police department for its officers, known as a 'section house'. As was the case in Trainor, residence in the section house was optional. In the early hours of one morning, a fellow officer (identified in the case as 'T') who did not reside in the section house but who was an acquaintance of the applicant, attended the applicant's room and subsequently raped her.
The Court of Appeal concluded that the rape did not occur in the course of T's employment, for the following reasons:
T and the applicant were off duty at the time of the alleged offence. He lived elsewhere, and was a visitor to her room in the section house at a time and in circumstances which placed him and her in no different position from that which would have applied if they had been social acquaintances only, with no working connection at all. 95 A narrow approach was also taken in Sidhu v Aerospace Composite Technology Ltd, 96 a case involving vicarious liability for racial harassment. In Sidhu, the applicant attended a picnic organised by his employer for its employees and their friends and family. During the picnic, an argument broke out in which one of the employees, Mr Smith, racially abused the applicant and his wife. At first instance, the Tribunal held that the actions of Mr Smith were not 'in the course of' his employment, on the basis that:
• the events did not occur at the place of employment, but at a public park; • the event did not occur during working hours and everyone who attended did so on their own time; and • the majority of attendees were friends and family rather than employees. 97 On appeal, the Court of Appeal upheld the decision at first instance. However, rather than wholly endorsing the reasoning at first instance, the Court was careful to emphasise that the decision had been reasonably open to the Tribunal on the facts and it would therefore not be appropriate to disturb its decision on appeal. 98
Applying the UK decisions in the States and Territories?
It is difficult to reconcile the UK decisions discussed above. Rather, the decisions serve to illustrate that, when applying the expression 'in the course of employment' in the context of vicarious liability for off-duty sexual harassment, it would be open to a court to take either a broad or a narrow approach. As noted above, in Sidhu the Court of Appeal essentially regarded the matter as predominantly a question of fact over which an appellate court should exercise great caution before disturbing. to the decision in Stubbs and, rather than disapprove of the broad approach there taken, simply stated:
But the appeal tribunal there stressed that each case would depend on its own facts, calling for the good exercise of judgment by an industrial jury. I recognise that another tribunal could properly have reached the conclusion that the incident on the day out [ie, at the family picnic at issue in Sidhu] was in the course of employment. But in my judgment it is quite impossible to say that no tribunal could have reached the conclusion which the majority did on this point. 99 On the one hand, the central role played by the facts in the court's assessment of the nexus requirement serves to illustrate that, in those Australian jurisdictions employing the language 'in the course of' employment, there is greater scope for uncertainty. This is illustrated by the arguably inconsistent approach taken in the UK authorities discussed above when applying this test. Accordingly, the federal jurisdiction provides greater comfort to applicants in the consistency of the approach taken under the broader statutory test.
On the other hand, however, the decisions in Stubbs and Livesey illustrate that the apparently narrower statutory language ('in the course of') does not necessarily preclude a broad approach being taken. For the reasons discussed later in this article, such a broad approach should be preferred by the courts in the relevant States and Territories when considering the scope of the nexus requirement under their respective legislation.
PART FIVE: THE INTERSECTION WITH EMPLOYMENT LAW
In considering the scope and future direction of vicarious liability for off-duty sexual harassment, it is also critical to have regard to the somewhat parallel body of employment law involving allegations of unfair dismissal (or other disciplinary action) in response to an employee's off-duty misconduct. As Mary-Jane Ierodiaconou has noted:
The issue of what constitutes conduct in the course of employment is one which has frequently arisen in the context of unfair dismissal claims and in disciplinary tribunals in cases in which an employee has challenged the employer's actions to demote or terminate his or her employment. These cases involve a balance between the right of employees to have a private life over which their employer has no jurisdiction and after-hours conduct of an employee which will adversely affect the employer. 100 It is submitted that employment law cases involving off-duty sexual harassment are relevant to a full and proper assessment of how best to apply the nexus requirement under sexual harassment laws. Such employment law cases involve what is essentially the opposite side of the same coin -to what extent may an employer lawfully seek to regulate the off-duty conduct of its employees? Importantly, the breadth of approach taken in one legal context may have implications for how the law in the other context can be sensibly applied. As the following discussion illustrates, there are therefore strong reasons in favour of a consistent approach being taken between these two bodies of law. In particular, this would contribute to a greater degree of certainty, at least conceptually, as to the limits of an employer's control over, and liability for, the private lives of its employees.
Interestingly, it is perhaps worth noting that the line of argument of the parties is inverted in the employment law context, with the employer arguing that there is a sufficient connection between the employment and the off-duty misconduct so as to justify the dismissal or taking of disciplinary action.
General principles
As a general proposition, the courts in the employment law context have recognised that an employer should not seek to overly regulate the private lives of its employees. For example, in Rose v Telstra Corporation Limited, 101 Ross VP noted:
[E]mployers do not have an unfettered right to sit in judgment on the out-of-work behaviour of their employees. An employee is entitled to a private life.
Similarly, in GrainCorp Operations Limited re S Markham v GrainCorp Operations
Limited, 102 the Full Bench of the Australian Industrial Relations Commission ('AIRC') noted:
It is true that only in exceptional circumstances will an employer be given an extended right of supervision over the private activities of employees. 103 Nevertheless, as the above passage contemplates, exceptional circumstances may permit an employer to dismiss or discipline an employee as a result of his or her offduty conduct. The leading statement on the issue comes from Ross VP in Rose, as follows:
It is clear that in certain circumstances an employee's employment may be validly terminated because of out of hours conduct. But such circumstances are limited:
• The conduct must be such that, viewed objectively, it is likely to cause serious damage to the relationship between the employer and employee; or • The conduct damages the employer's interests; or • The conduct is incompatible with the employee's duty as an employee. In essence the conduct complained of must be of such gravity or importance as to indicate an objection to or repudiation of the employment contract by the employee. 104
Application of the general principles
In applying the above general principles in the context of off-duty sexual harassment, the courts have generally (but not always 105 ) taken a broad approach to the question of whether there was a sufficient nexus with the employment. the applicant's employment was terminated as a result of a series of acts of off-duty sexual harassment against fellow employees, including at a farewell function for an employee at a hotel, at lunchtime, during a game of lawn bowls attended by a group of employees and at a couple of local hotels outside of work hours. The NSW Industrial Relations Commission accepted that each incident was sufficiently connected with the applicant's employment, noting in particular his position of seniority to the recipients of the harassment. 107 In GrainCorp, the applicant made a number of loud and sexually offensive comments about a fellow employee late one evening when they were staying in adjoining hotel rooms whilst attending a work-related conference. In respect of whether the conduct was sufficiently work-related to justify termination of employment, the Full Bench of the AIRC held that it was. It noted that the employer had sponsored the applicant and the fellow employee to attend the conference, had contributed to the cost of the accommodation where the incident occurred as well as the cost of the dinner (and alcohol) that preceded the incident. 108 In McManus v Scott-Charlton, 109 the applicant was disciplined with a pay reduction for failing to comply with his employer's direction to not privately contact a fellow employee outside the requirements of his official duties. This direction was a consequence of complaints by the fellow employee of off-duty sexual harassment by the applicant. Justice Finn held that the disciplinary action was appropriate, summing up the relevant principles as follows:
My conclusion is, then, that it is lawful for an employer to give an employee a direction to prevent the repetition of privately engaged in sexual harassment of a co-employee where:
(i) that harassment can reasonably be said to be a consequence of the relationship of the parties as co-employees (ie it is employment related); and (ii) the harassment has had and continues to have substantial and adverse effects on workplace relations, workplace performance and/or the 'efficient equitable and proper conduct' ... of the employer's business because of the proximity of the harasser and the harassed person in the workplace. 110 In the recent (and somewhat scandalous 111 ) case of Streeter v Telstra Corporation Limited, 112 the applicant was dismissed for drunken, lewd behaviour at a hotel room shared by a group of employees, following a work-related event. The hotel room had been arranged and paid for by the employees privately. The AIRC accepted that the applicant's conduct was sufficiently connected with her employment, on the basis that the employer might potentially have been held vicariously liable for the conduct under s 106(1) of the SDA. 113 However, the Commission ultimately held that the conduct was not of sufficient gravity to have warranted summary dismissal. 114
Relationship between employment law and sexual harassment law? To date, the interrelationship between employment law and vicarious liability for sexual harassment has yet to be fully developed or explained in the cases.
On one view, it could be said that the relevant factors are not sufficiently similar to warrant an equivalent nexus with employment in both employment law and sexual harassment law. For example, reputation damage is a relevant factor in considering whether off-duty misconduct might warrant dismissal, yet it has not been suggested that this might also warrant the imposition of vicarious liability. That is, an employee who engages in violent behaviour may, in some circumstances, sufficiently damage his or her employer's reputation so as to justify dismissal. 115 But it does not automatically follow that his or her behaviour should also be regarded as employment-related for the purposes of making the employer vicariously liable to the victims of that violent behaviour.
Furthermore, the interests of the parties are different in an employment law context compared with in a sexual harassment context. 
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Volume 36 ____________________________________________________________________________________ workplace or is work-related, is often defined more restrictively. In contrast, in a 'just cause' case the employee suffers the consequence of his own behaviour, whether in the workplace or not, if it prejudicially affects his employment or is incompatible with the employee's duties. 117 Notwithstanding the above, however, it is submitted that a consistent approach to the nexus requirement should generally be preferred. This is especially so in those jurisdictions where the nexus requirement turns on whether the off-duty conduct was 'in connection with the employment' given that connection with employment is also the critical factor in the employment law context. 118 As the AIRC acknowledged in Streeter, if an employer might be found vicariously liable for sexual harassment on the basis that it occurred 'in connection with the employment', it would be odd to simultaneously find in the employment law context that the employer was prevented from dismissing or disciplining the employee for that conduct on the basis that the conduct was not sufficiently connected with the employment. 119 Similarly, if it is accepted that the scope of an employer's control or supervision over off-duty behaviour extends to a particular point, it seems appropriate to expect the employer to take all reasonable steps within that scope to prevent sexual harassment between its employees. As the Canadian Supreme Court commented in Robichaud, 120 the very purpose of vicarious liability provisions in discrimination and sexual harassment legislation is to place 'responsibility for an organisation on those who control it and are in a position to take effective remedial action to remove undesirable conditions.' 121 In addition, there has been an increased blurring of the relevant factors taken into consideration in employment law and sexual harassment law in assessing the nexus requirement. In particular, as noted earlier, each of the Australian federal decisions on vicarious liability for off-duty sexual harassment had regard to employment law jurisprudence, particularly by noting that the relevant sexual harassment had the capacity to adversely impact on the working environment. 122 Furthermore, abuse of workplace seniority was a significant factor in the employment cases of Miller and McManus in respect of the off-duty sexual harassment being regarded as sufficiently connected with employment. For the reasons discussed below, this same factor might also be highly relevant in cases involving vicarious liability for off-duty sexual harassment.
Finally, a consistent approach would provide a degree of certainty for both employees and employers as to the scope of their respective rights and responsibilities. Speaking on the decision in Streeter, Peter Anderson, executive director of the Australian Chamber of Commerce and Industry, neatly summed up the quandary for employers as follows: We have the unsatisfactory situation where employers can be caught in a position of double jeopardy where a decision to dismiss or discipline a worker will be attacked by an industrial relations tribunal for being an over-reaction. But a failure by the employer to discipline or dismiss a worker (for harassment) will be attacked by the equal opportunity tribunals as an inadequate response to an act of sexual harassment. It is the dilemma of inconsistent application of the law to the same set of facts that is our immediate concern. 123 There is therefore much to be said for the view that, in cases involving off-duty sexual harassment between fellow employees, a consistent approach to the nexus requirement in both employment law and sexual harassment law is desirable. This helps to clarify that an employer should not be penalised in the employment law context for taking appropriate action to remedy or prevent conduct for which it might be held vicariously liable in the sexual harassment law context. Conversely, it imposes a conceptually parallel scope of obligation on the employer to take reasonable steps in preventing off-duty sexual harassment to the extent that it is permitted to do so in the employment law context. A harmonious approach in these two areas of law would therefore contribute to greater certainty as to the scope of employees' and employers' rights, obligations and scope of liability vis-à-vis off-duty conduct.
However, this is not to suggest that an employer should therefore be held vicariously liable for all conduct over which it might legitimately seek to dismiss or discipline an employee. For example, as noted earlier, damage to the employer's reputation might form an adequate basis for disciplining an employee but would not necessarily form an adequate basis for attaching vicarious liability.
Having established the requisite nexus with employment, the paths of employment law and sexual harassment law then diverge. In the former, regard must then be had to the proportionality of the employer's action in response to the gravity of the employee's conduct. 124 In the latter, regard must then be had to the reasonableness of the steps taken by the employer in seeking to prevent the off-duty sexual harassment from occurring. However, the two areas of law continue to be dynamic and interactive. That is, in considering what steps an employer ought reasonably to have taken, it is relevant to consider what steps were reasonably open to it in the employment law context, and vice versa.
PART SIX: THE WAY FORWARD
In applying the nexus requirement of vicarious liability in the context of off-duty sexual harassment, a question that arises is whether it is preferable to follow the broad approach taken in the federal jurisdiction, or whether a narrower approach should be preferred. Pressure on other employee rights? One potential concern over adopting too broad an approach to the nexus requirement is that it places pressure on employers to restrict other rights of its employees in the name of protecting against vicarious liability. A number of creeping practices in United States (US) workplaces arguably illustrate this cause for concern.
Non-Fraternisation policies
The approach to vicarious liability for sexual harassment in the US is significantly different to Australia in a number of respects, making it problematic to draw sweeping comparisons. Nevertheless, it is noteworthy that, in a bid to provide additional protection against vicarious liability, increasing numbers of US employers have introduced 'non-fraternisation' policies that, to varying degrees, limit or outright prohibit romantic relationships between employees (particularly between superiors and subordinates). 125 Cases challenging the enforcement of non-fraternisation policies have been brought under both employment law and/or invasion of privacy (which is not an actionable tort in Australia 126 ). However, these challenges have typically failed, at least where the employer forewarned the employee about the non-fraternisation policy and applied the policy consistently. 127 For example, in Watkins v United Parcel Services Inc, 128 the court upheld the dismissal of a manager for violating the company's non-fraternisation policy by having a romantic relationship with a subordinate employee. Similarly, in Sarsha v Sears, Roebuck & Co, 129 the applicant was dismissed for dating a subordinate. The Court held that the employer was 'entitled to enforce a no-dating policy ... against [its] supervisors, who by virtue of their managerial positions are expected to know better.' 130 Indeed, following a detailed review of US cases relating to the enforcement of nonfraternisation policies, one US commentator concluded that such policies were typically upheld as taking precedence over competing privacy rights of employees:
The privacy rights of employees typically do not prohibit employers from acting as the dating police by implementing or enforcing a policy against romantic relationships in the workplace. In many, if not most instances, the employer's legitimate business interest in _____________________________________________________________________________________ 125 See, generally, Sharon Rabin-Margalioth, 'Love at Work ' (2006) 'Love contracts' and other similar measures Alternatively, some employers have implemented policies requiring employees to formally report the initiation and conclusion of consensual relationships. 132 Some employers have taken the further step of also requiring romantically involved employees to sign 'consensual dating agreements' (or 'love contracts') under which the employees formally acknowledge that their relationship is consensual and does not violate the company's sexual harassment policy. 133 The legal effect (if any) of such agreements, however, has yet to be tested in the US courts. 134 The expanding regulation by US employers of intra-office relationships and offduty conduct has caused some commentators to raise concerns over other competing rights of employees. For example, one commentator remarked:
Society needs to scrutinize more closely the various policies that employers are voluntarily adopting to regulate their employees' intimate relationships. Society must also ensure that employees are not placed, unnecessarily, in a position in which they are required to choose between a significant intimate relationship and their job. The rules promulgated by many employers are often broader than what is needed to protect them from vicarious liability stemming from sexual harassment claims or to enhance productivity. 135 
Application to Australia
Australian employers have yet to fully embrace such measures. However, there are some signs of change. 136 On the one hand, imposing greater restrictions on supervisory staff in relation to their having romantic relationships with junior employees reduces the risk of sexual harassment arising from the power imbalance inherent in that relationship (discussed further below). Indeed, tighter controls over the off-duty conduct of staff may help to curb sexual harassment between coemployees even where no employment-related power imbalances are at play.
However, it must also be recognised that the workplace is a common source of romantic relationships and that not all such relationships involve abuse of power or sexual harassment. As people's busy lives continue to get busier, the reality is that many employees will continue to seek and find romantic partners in or through their employment.
Accordingly, in the march to eliminate workplace sexual harassment, an appropriate balance must be struck which recognises that not all workplace relationships are bad or likely to end in harassment. In adopting a broad approach to the nexus requirement, courts must therefore be alive to the fact that such an approach carries a risk of creating a pressure on employers to erode other employee rights along the way.
Broad approach should nevertheless be preferred Notwithstanding the above concerns, it is submitted that the broad approach to the nexus requirement taken in the federal authorities discussed above should be preferred.
To the extent that courts might legitimately seek to discourage undesirable employment practices, this should not be achieved by seeking to narrow the scope of the nexus requirement. Rather, one method by which courts might better seek to discourage inappropriate policies would be via the application of the reasonable steps defence.
As noted earlier, the second limb of vicarious liability for sexual harassment comprises a 'reasonable steps' defence on the part of the employer. This defence acknowledges that it is not sufficient that particular harassment be connected with the employment for an employer to be held vicariously liable. Rather, an employer may avoid liability by establishing that it took (all) reasonable steps to prevent that conduct from occurring.
What will constitute 'reasonable steps' will naturally vary depending on the facts of the case. Courts have typically emphasised the need for employers to adopt and implement appropriate sexual harassment policies and grievance procedures. 137 However, courts have also acknowledged that the reasonable steps defence does not establish a blanket standard required across all employers, but is variable; being moulded by such factors as the size of the employer. 138 _____________________________________________________________________________________ 137 . As was apparent in that case, however, it would be unrealistic to expect all employers, regardless of size, to adhere to a common standard of preventative measures. This defence has been interpreted in Australia as requiring the employer to take some steps, the precise nature of which will be different according to the circumstances of the employer. Thus, large corporations will be expected to do more than small businesses in order to be held to have acted reasonably. I note, however, that the reasonableness factor
In applying the reasonable steps defence to particular facts, courts should be careful not to encourage or reward overly intrusive practices that unnecessarily infringe upon other employee rights. That is, in the assessment of what constitutes reasonable preventative steps, courts should avoid penalising employers for failing to have taken excessive steps. Likewise, courts should avoid rewarding employers who do take such steps.
In addition, the issue of undesirable workplace practices and policies can be evaluated and controlled in the employment law context in the consideration of whether steps taken by an employer to implement such policies can be justified. That is, courts might legitimately refuse to uphold punitive action taken by an employer in the implementation of a workplace policy that is excessive or unduly intrusive.
Once again, sexual harassment law and employment law should generally aim to be harmonious on such issues. For example, by discouraging over-zealous employment policies and practices as not being either reasonable or required in the assessment of the reasonable steps defence, this helps to clarify that employers who seek to implement such policies might be penalised in the employment law context, and vice versa. For the reasons outlined earlier, a consistent approach helps employees and employers to have a clearer idea of what policies are acceptable in relation to the off-duty conduct of employees.
Of course, knowing where to draw the line as to which policies and practices are 'overly intrusive' or 'over-zealous' goes to the nub of the problem. This article does not pretend that a magic line can be drawn in advance that will neatly apply to all cases. Each case will need to grapple with this line-drawing exercise on a case by case basis with close regard to the particular facts, the objects of the legislation and the broader implications for workplace practices. For the reasons that follow, this article submits that, in doing so, a broad approach to the nexus requirement should be preferred.
Enduring influence of workplace power imbalance outside the workplace
Perhaps the most important reason in favour of a broad approach to the nexus requirement in sexual harassment law is that it would better reflect the typical reality that workplace dynamics are not confined to the workplace. This is particularly so in cases involving off-duty sexual harassment by a comparatively more senior employee.
It has been widely acknowledged that work-related power imbalance is often a significant contributing factor in facilitating, and perhaps motivating, work-related sexual harassment. Indeed, the first Australian decision to recognise sexual harassment as being unlawful emphasised the significance of abuse of a position of power as a hallmark of sexual harassment. 139 The Canadian Supreme Court has also held that abuse of workplace power goes to the heart of what sexual harassment laws were designed to remedy. In Janzen v Platy Enterprises Ltd, 140 after surveying a variety of descriptions of sexual harassment, the Supreme Court concluded:
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Volume 36 ____________________________________________________________________________________ Common to all these descriptions of sexual harassment is the concept of using a position of power to import sexual requirements into the workplace thereby negatively altering the working conditions of employees who are forced to contend with sexual demands. 141 The above passage is reminiscent of earlier feminist writing on the motivations underlying sexual harassment, typically being more an expression of dominance than sexual desire. For example, in her landmark book, Sexual Harassment of Working Women: A Case of Sex Discrimination, Catherine MacKinnon forcefully argued that:
Sexual assault as experienced during sexual harassment seems less an ordinary act of sexual desire directed towards the wrong person than an expression of dominance laced with impersonal contempt, the habit of getting what one wants, and the perception (usually accurate) that the situation can be safely exploited in this way -all expressed sexually. It is dominance eroticized. 142 Mackinnon further described sexual harassment, in a passage cited by the Canadian Supreme Court in Janzen, as 'the unwanted imposition of sexual requirements in the context of a relationship of unequal power.' 143 Whilst a relationship of unequal power may derive from the workplace hierarchy, the abuse of that power may manifest itself outside the workplace. It would surely be naive to suggest that the power imbalance between a junior and senior employee automatically dissolves at the door on leaving the workplace. Indeed, one could argue that a junior employee is in fact more vulnerable to sexual harassment from a senior fellow employee the further they are from the workplace. In such circumstances the imbalance of power remains omnipresent yet the coverage of sexual harassment legislation is less certain and the physical reminders of workplace accountability are no longer present.
In the above respect, it is worth recalling the significance of vulnerability in the context of sexual harassment. In Janzen, the Canadian Supreme Court approved the following passage from Professor Hickling:
One characteristic that victims [of sexual harassment] usually share in common is their vulnerability to economic sanctions both real and threatened. 144 It should not be lightly assumed that such vulnerability stops at the door of the workplace or at the moment the working day ends. For example, in Simpson v Consumers Association of Canada, 145 the applicant was a senior employee whose employment was terminated for engaging in various acts of off-duty sexual harassment, such as nude bathing when he invited his subordinate employees to his country cottage to discuss work-related matters. The Ontario Court of Appeal upheld the termination of his employment, finding that: ____________________________________________________________________________________ Although these incidents did not take place within the physical confines of the office, they occurred in the context of the work environment. 146 The Court noted in particular that the applicant's position of authority rendered his subordinate employees vulnerable to feeling compelled to tolerate his unwelcome conduct. 147 Promotion of objects of sexual harassment legislation Second, as was acknowledged by the courts in Trainor and Lee, a broad approach to the nexus requirement would best promote the beneficial and remedial objects of sexual harassment legislation.
It is well settled that, when construing legislation designed to protect human rights, the courts have a special responsibility to adopt a beneficial and purposive approach, to give such legislation 'the widest interpretation that its language will permit'. 148 Similarly, the courts have a special responsibility to take account of and give effect to the remedial purposes and objects of such legislation. 149 Further, pursuant to federal, State and Territory legislation dealing with the interpretation of legislation, a construction of an Act that would promote the purposes or objects underlying the Act should be preferred. 150 This approach is not limited to circumstances where there is ambiguity or inconsistency in the Act. 151 A central object of anti-sexual harassment legislation is promoting the enjoyment of employment free from sexual harassment. This is not to advocate an over-zealous and heavy-handed approach which places unrealistic pressures on employers. However, courts have an obligation to apply the legislation to achieve its intended result. The fact that such legislation inevitably requires employers to adopt and implement policies and procedures to take reasonable steps to prevent work-related sexual harassment would appear to reflect Parliament's plain intent.
Expanding notions of 'the workplace'
Third, it should also be remembered that, in the modern working world, traditional notions of 'the workplace' are less static. Some employees are rarely off-duty at all, with one form of technology or another keeping them permanently on-line to the office. Others slip between home, work and leisure -traversing, overlapping and interchanging the responsibilities of each to varying degrees on any given day (or hour of the day). Others find themselves in a 'work hard, play hard' workplace environment, where employees are encouraged -if not expected -to regularly socialise with their work team after hours, often with copious amounts of alcohol thrown in for good measure.
It has therefore become increasingly out-of-date to conceptualise the workplace as confined to the four walls of the office and the standard operating hours. As Ronald McCallum observed in Employer Controls over Private Life:
...it has become clear that for increasing numbers of employees, the sharp divide between working life and home life no longer exists. 152 Accordingly, with the evolution of modern working conditions and technologies, the line between off-duty and on-duty has become increasingly blurred. This is not to suggest that the mere existence of common employment should be sufficient to satisfy the nexus requirement. Rather, it is to suggest that, depending on the circumstances, courts may need to take a broader view of how 'the workplace' should be conceptualised or defined in light of the evolution of working practices and technology.
Expanding forms of sexual harassment
Fourth, the development of new forms of technology and communication has not only changed the notion of what constitutions a workplace, but also the forms of sexual harassment being experienced by some employees.
Sexual harassment cases are increasingly involving new forms and uses of technology, such as harassment via text or picture messaging or internet chat rooms and social networking sites like Facebook and MySpace. 153 For example, Chris Ronalds noted in a recent speech that concerns over work-related stalking cases had arisen from colleagues becoming aware of a person's social movements via entries on their Facebook page. She concluded:
...it is important to recognise that these changes [ie, Facebook and MySpace] mean that perhaps it's time we re-think the definition of sexual harassment within the legislative framework to ensure that it adequately and properly covers these sorts of technological changes and the creativity of men in devising new ways to harass women. 154 Similarly, these new technological developments have further blurred the line between work and play, by creating a form of access between fellow employees (or between bosses and their subordinates) that often skates the delicate line between offduty and on-duty contact. A broad approach to the nexus requirement is typically appropriate in such cases, to ensure that the law keeps pace with the emerging forms of sexual harassment being experienced by many employees.
Adverse impact on the workplace Fifth, it is also important to note that courts have frequently considered sexual harassment by reference to its capacity to detrimentally affect the working environment. The Canadian Supreme Court in Janzen stated this explicitly, defining sexual harassment as:
...unwelcome conduct of a sexual nature that detrimentally affects the work environment or leads to adverse job-related consequences for the victims of the harassment. 155 Likewise, as discussed earlier in Part Five, it has been widely accepted in the employment law context that off-duty sexual harassment may justify summary dismissal on the basis of its capacity to adversely affect the conditions of employment. For example, in McManus (an employment case), 156 Finn J stated:
There can, though, be circumstances -of which the private sexual harassment of a coemployee is an example -where conduct outside the workplace can occasion adverse workplace effects. The reason for this is that the continuing workplace proximity of the harasser and the person harassed can cause the impact of the harassment on the person harassed to endure into the workplace. 157 The capacity to adversely impact on the workplace was also a factor relied upon in Leslie, Trainor and Lee to show that the harassment occurred 'in connection with the employment'. For example, in Trainor, after referring to the decision of the New Zealand Court of Appeal in Smith v The Christchurch Press Co Ltd, 158 Kiefel J stated:
The Court of Appeal [in Smith] held that the sexual harassment was 'in the course of employment' because it was between two present employees, arose out of the work situation and had the potential to adversely affect the working environment. The latter observation is of particular interest. It would seem logical to say that if it could be seen to have this effect, the necessary connection was present. 159 It can therefore be seen that where off-duty sexual harassment has the clear potential to adversely impact on the applicant's working environment, a nexus with the employment will generally be found.
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CONCLUSION
On the question of vicarious liability for off-duty sexual harassment, the federal courts have taken a uniformly broad approach to the requisite nexus with employment. This issue is yet to have received much consideration in the jurisprudence of the States and Territories. The approach likely to be taken will no doubt turn on the particular facts. However, the applicable statutory test may also prove crucial. In this respect, the federal jurisdiction would appear to provide a more attractive avenue for applicants in the context of off-duty sexual harassment (at least in relation to the test for vicarious liability), for a number of reasons.
First, the statutory test in s 106(1) of the SDA is broader than that adopted in most State and Territory legislation. As the experience in the UK illustrates, the willingness of courts to make a finding of vicarious liability under a narrower statutory test (such as 'in the course of employment') has varied.
Second, there is a well-settled body of federal case law dealing with s 106(1) which confirms that the section is to be applied broadly, including with respect to off-duty sexual harassment. The federal jurisdiction therefore provides relatively well-tested waters for prospective applicants on this issue. Third, there are additional difficulties or hurdles for an applicant in several of the States and Territories in respect of vicarious liability.
However, notwithstanding narrower statutory language, the UK decisions in Stubbs and Livesey illustrate that it remains open to decision-makers in the relevant States and Territories to also take a broad approach when applying the nexus requirement of vicarious liability for off-duty sexual harassment. This broad approach should be preferred. Not only would it contribute to a consistent body of Australian jurisprudence, it would accord with well-settled principles of statutory construction about the need to apply remedial legislation in a manner that promotes the beneficial objects of such legislation. It would also reflect the increasingly blurred line between work, home and play, as well as the reality that off-duty sexual harassment between employees is rarely coincidental to their common employment.
Furthermore, a broad approach would contribute to consistency with the employment law jurisprudence, where courts have typically taken a broad approach to the circumstances in which an employer might dismiss or discipline an employee for off-duty misconduct. In this regard, a consistent approach to the nexus requirement in these areas of law is desirable in helping to clarify the scope of an employer's responsibility and authority over the off-duty lives of its employees.
